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1. Workshop Background 

1.1 Introduction 
The extractive industry in Kenya has in the recent past seen increased attention and interest following the 

discovery of significant quantities of hydrocarbons and minerals, such as oil and gas, gold, titanium ores, 

coal, rare earths, iron ore and manganese. The industry’s contribution to Kenya’s gross domestic product 

(GDP) presently stands at around one percent but there are indications that this might increase when the 

country starts producing oil. In early June 2018, the Government of Kenya flagged off the transfer of 

stored crude oil produced from injection and production testing at the Ngamia and Amosing fields in an 

experimental program dubbed the “Early Oil Pilot Scheme” (EOPS).
1
 The purpose of the EOPS is to 

gather technical data for designing and preparation of the Field Development Plan and to test the 

international market for Kenyan crude oil. In the mining sector, the implementation of the Nationwide 

Airborne Geophysical Survey that was approved in 2017 to map the country’s minerals and natural 

resources,
2
 is now at advanced stages.

3
 The survey is aimed at attracting more investment into the 

exploitation of the country’s mineral resources among other key benefits. 

The Government of Kenya recently formulated the Mining and Minerals Policy 2016 and the Mining Act 

2016, and is presently reviewing the Petroleum (Exploration, Development and Production) Bill 2017. 

The purpose is to align the industry’s regulatory and policy framework with the spirit and intent of the 

Constitution 2010. The industry also forms part of the Government’s priority areas under the Kenya 

Vision 2030, which aims to transform the country into an industrialized, middle-income country. Its 

potential has heightened expectations among stakeholders, as well as fears of adverse impacts on the 

environment, and land use conflicts which need to be continuously addressed. Other impediments include 

an outdated legal framework particularly in the petroleum sector, poor grievance handling by companies 

and government entities, transparency and accountability, benefit sharing, human rights impacts, and 

security risks among others. The corollary of these is increased rate of conflicts and project stoppages. 

Given the rapid growth of the industry, there is need to develop and strengthen the capacity of institutions 

that have an important role in the industry. The Judiciary is one of these institutions as it plays a key role 

in addressing issues related to land and mineral rights, economic considerations that lead to investment 

decisions, environment, and human rights, among others. Provisions on dispute resolution as currently 

provided for both in the Mining Act 2016 and the proposed Petroleum Bill 2017 attest to the need to 

operationalize the provisions to guide practice in the sector especially in deciding the best alternative 

approaches to handling extractives related grievances by the Judiciary. This requires a deeper 

understanding of the sector, including the applicable legal and policy regimes, and the nature and type of 

extractives related grievances. 

With the foregoing in mind, the Extractives Baraza (EB) under the Strathmore Extractives Industry 

Centre (SEIC), in partnership with the Judiciary Training Institute (JTI) and IDLO, conducted a two-part 

training workshop for judges and legal researchers to strengthen their capacity regarding key legal aspects 

in the extractives sector. The workshop, conducted on 5
th
–9

th
 November 2018, was part of the project on 

“Advancing Capacity and Access to Justice in Kenya’s Extractives Sector.” The workshop was attended 

by 21 judges and 25 legal researchers drawn from the following divisions of the High Court: Judicial 

Review Division; Environment and Land Court; and the Family Division. The list of the workshop 

participants and programme are annexed to this report. 

                                                        
1

 <http://www.turkana.go.ke/index.php/2018/06/04/president-uhuru-flags-off-first-crude-oil-consignment-leaders-

hail-historic-day/> accessed 20 November 2018. 
2
 Otieno B, ‘Government inks Sh7bn China loan for Airborne Mineral Survey’ Business Daily, Nairobi, 1 

September 2017 <https://www.businessdailyafrica.com/economy/Govt-inks-Sh7bn-China-loan-for-airborne-

mineral-survey/3946234-4079136-4wdafnz/index.html> accessed 20 November 2018.  
3
 <http://www.petroleumandmining.go.ke/?page_id=517> accessed 20 December 2018. 

http://www.turkana.go.ke/index.php/2018/06/04/president-uhuru-flags-off-first-crude-oil-consignment-leaders-hail-historic-day/
http://www.turkana.go.ke/index.php/2018/06/04/president-uhuru-flags-off-first-crude-oil-consignment-leaders-hail-historic-day/
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1.2 Workshop Objectives and Focus Areas 
The main objective of the workshop was to build capacity of judges and legal researchers to enable them 

to understand and resolve complex issues arising from extractive projects. The workshop also sought to 

explore the interface between alternative dispute resolution (ADR) and other formal dispute resolution 

mechanisms currently in use towards establishing the value and effectiveness of the ADR mechanisms. 

The interactive sessions during the workshop were designed to explore the following areas: 

1. An overview of the extractives industry, the actors involved, the political economy, commercial 

considerations, and terminologies used within the industry;  

2. The role of the Judiciary in the extractives industry; 

3. An understanding of land (e.g. community land dynamics, rights to surface and subsurface use, 

etc.), environmental, health and safety issues as regards extractives and the relevant regulatory 

framework deployed by state actors in response to these issues within the Kenyan context;  

4. An analysis of international legal and institutional frameworks relevant to the extractives 

industry;  

5. An analysis of Kenya’s constitutional, legislative and institutional framework, and the different 

competing interests within the extractives industry;  

6. An overview of Production Sharing Agreements, Joint Operating Agreements/Contracts and other 

Joint Ventures - key features, commercial considerations, and stabilization clauses etc.;  

7. An analysis of human rights and environmental issues stemming from extractives operations and 

the international and national frameworks on business and human rights; 

8. An understanding of the economic considerations that lead to investment decisions;  

9. An understanding of social and other cross-cutting issues in extractive industry in Kenya, such as 

local content, gender dynamics, taxation and royalties; and  

10. An overview of conflict management and dispute settlement within the extractive industry – 

including remedies and case management, international resolution framework and institutions in 

the context of expert decisions, mediation, arbitration and litigation. 

1.3 Organization of the Workshop 
The workshop comprised two parts: (1) a three-day training for the High Court judges; and (2) a two-day 

training for legal researchers. Both parts included a series of presentations and interactive sessions dealing 

with the topics highlighted above. For the judges’ training, the sessions were chaired by the judges 

themselves with the exception of the last sessions which were chaired by IDLO. The second day training 

was initially conceptualised to constitute breakout groups but the judges preferred to have one group. The 

legal researchers’ training was jointly chaired by the Extractives Baraza and JTI. 
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Dr. Luis Franceschi opening the Workshop 

Judges during the presentation 

 

 

PART 1: TRAINING WORKSHOP ON EXTRACTIVES FOR JUDGES 

5-7 NOVEMBER 2018, WINDSOR HOTEL 
 

 

2. Day 1 Workshop Proceedings, 5 November 2018 

2.1 Opening of the Workshop 
The workshop was opened by the Dean of Strathmore 

Law School, Dr Luis Franceschi, who highlighted the 

role of courts in managing the expectations of industry 

stakeholders, such as government, community and 

investors. In the wake of devolution, county 

governments also have an interest as the fourth 

element. Dr Luis indicated that all intricacies involving 

these stakeholders often end up in the desk of the 

judge, who have a role in developing jurisprudence.  

The workshop was officially opened by Dr Freda 

Githiru, the Deputy Director of the JTI, who stood on 

behalf of the JTI Director, Hon. Mr. Justice Kathurima M’Inoti to welcome all the workshop participants, 

including national and international facilitators. In her opening remarks, Dr Freda thanked Strathmore 

University and Extractives Baraza in particular for pushing on despite budgetary constraints, noting the 

importance of the workshop in enabling judges and legal researchers to develop a deeper understanding of 

multidisciplinary issues in extractives. These issues are around cross-cutting environment, sustainability, 

commercial issues, contracts, etc. The programme has been designed to enable the judges interrogate 

matters in the industry. 

2.2 Session 1: Overview of Extractives and Sustainable Development 
The chair of this session was Hon. Justice 

Bernard Eboso, who welcomed the session 

facilitator, Ms Tehtena Mebratu-Tsegaye, a legal 

researcher at the Columbia Centre on Sustainable 

Investment (CCSI). The session provided an 

overview of the extractives with particular focus 

on how the industry can be leveraged for 

sustainable development. Following a round of 

introduction of the judges, Ms Tehtena started 

the session with a brief background of CCSI 

whose main aim is research, advisory work and 

trainings with particular focus on sustainable 

development. The judges were introduced to the 

definition of key terminologies in extractives such as extractives, petroleum, foreign director investment, 

sustainable development, host state, rents, local content, international oil company and investment 

contract —to simplify the terms and put them into context.  
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She pointed out that extractives operations often last for many decades and therefore have the potential to 

create long-term partnerships and contribute to sustainable development through the transfer of capital 

and technology, job creation, linkages with local industries, infrastructure development and capacity 

building. The extent to which these benefits actually accrue to host countries depends heavily on the 

policies of the host country and the investors, and the institutions available to find mutually satisfactory 

outcomes.  

Ms Tehtena highlighted the roles of key stakeholders in extractives industry (such as community, 

governments, investors, civil society, academia, and development partners) as well as special challenges 

that hinder the contribution of the industry to sustainable development. Some of the governance 

challenges that exist in the extractive industry include - resource curse leading to poor economic 

development, asymmetry of information, non-disclosure of contracts and revenues making it difficult for 

stakeholders e.g. CSOs to monitor the sector (transparency), volatility of revenues (oil price fluctuation), 

etc. Ms Tehtena also provided a framework for promoting sustainable development in extractives 

comprised of five pillars:  

(a) a transparent and mutually beneficial legal framework that enables a stable and 

predictable investment climate; 

(b) resource-based development planning and revenue management; 

(c) leveraging linkages to the extractives industry sector to maximize in-country value 

addition; 

(d) integrated rural development and human rights—i.e. early community engagement, 

development plans that complement and not replace local government, and strategies to 

protect and promote human rights of affected communities; and 

(e) managing environmental and climate risks. 

Issues Raised 

 The judges raised a question as to why the Government of Kenya is not exploiting its resources. It 

was noted that the country lacks the expertise and capacity required to exploit the resources – 

which IOCs have. The extractives sector is risky and capital intensive and Kenya lacks sufficient 

capital to invest or is focusing on other national priorities. The judges were of the view that 

Kenya should consider training its people to build capacity. There is need for robust local content 

strategy, with a paternalistic approach, to improve the capacity of local companies and workforce. 

Joint ventures are equally critical. There must be a requirement that companies undertake to 

transfer knowledge and technology to local companies to enable them play a role in the industry 

(though this may raise intellectual property issues). 

 Judges acknowledged the fact that they encounter different disputes relating to extractives and 

often have to dig deep in books to come up with a proper pronouncement. Other challenges faced 

include confidentiality of contracts, which limit the disclosure of information necessary for the 

dispensation of justice, political interests in the investments and related disputes. 

 There was also a concern that areas hosting extractives operations, such as Kwale, remain poor 

despite the fact that extractives have the potential to provide employment and business 

opportunities and contribute immensely to economic development. Balancing between investment 

and the impact caused is another challenge.  

 Judges also wanted to understand more about confidentiality clauses. Ms Tehtena pointed out that 

globally, companies and governments are moving towards contract transparency. This can either 

be reducted contract transparency in which sensitive commercial clauses are removed, or full 
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disclosure. According to the judges, courts often want all issues around the agreement bare. Thus, 

where the question of confidentiality arises, the court should hold the proceedings in camera. 

Further, confidentiality is inimical to Article 35 of the Constitution 2010 which guarantees the 

right to information. Since most extractives relate to public ownership, the public has a right to 

know. 

 There was also a question on resource curse – examples drawn from Nigeria, Libya, etc. 

 It was acknowledged that Kenya is now devolved and investors must deal with the national and 

county governments. Accordingly, the legal framework should clearly articulate the role of 

national and county governments to enable investors to understand who should be engaged. 

TAKEAWAY: It was noted that collaborative efforts are critical to leverage extractives industries for 

development. For this to be fruitful, the responsibilities for resource-based development must be shared 

among companies, national governments and local governments, with critical roles for civil society, 

donors, NGOs, academia, and the Judiciary. Responsible corporate practices must go hand in hand with 

good governance: strategic medium-term planning, sound resource management, and effective 

partnerships. At each stage in the process, planning, transparency and cooperation are critical for realizing 

the mutual benefits for both companies and governments. 

2.3 Session 2: International Legal Frameworks (Mining, Oil and Gas) 
This session was chaired by Hon. Lady Justice Farah Amin and led by Salli Anne Swartz, Partner at Artus 

Wise, Paris, France. The session sought to explore the international legal frameworks with an implication 

on mining, oil and gas operations. The purpose of the session was to enable judges to appreciate the 

international context within which mining, oil and gas operations are conducted and how to integrate 

international law in judgements in extractives cases while taking note of national interests. 

The session started with a distinction between hard law (viewed as binding, e.g. treaties and national 

legislation) and soft law (non-binding, e.g. multi-stakeholder initiatives such as Equator Principles, 

voluntary and best practice standards such as EITI, UN Global Compact, etc). It was, however, stated that 

if legal arrangements are weakened with reservations and declarations, the law is more likely to be 

considered soft law. Examples of hard law applicable to Kenya’s extractives industry include the New 

York Convention on the Recognition and Enforcement of Foreign Arbitral Awards 1995, Rio Declaration 

1992, and International Centre for the Settlement of Investment Disputes (ICSID) Convention 1967, 

among others. Regarding environmental aspects associated with extractives, reference was made to 

Principle 2 of the Rio Declaration 1992, which states that: 

“States have, in accordance with the Charter of the United Nations and the principles of 

international law, the sovereign right to exploit their own resources pursuant to their own 

environmental and developmental policies, and the responsibility to ensure that activities within 

their jurisdiction or control do not cause damage to the environment of other States or of 

areas beyond the limits of national jurisdiction.”  

In the event of conflict between international (soft and hard) law and national law, a two-step approach 

should be applied: (i) identify the nature of the conflict (e.g. whether it’s the national practice or law that 

is conflicting with international law, etc); and ((ii) identify a suitable approach or combination of 

approaches (fact specific, case-by-case). Ms Swartz drew valuable examples from the United States’ 

approach on self-executing treaty vs non-self-executing treaty. This subtopic elicited questions from the 

judges as discussed in the ensuing section. 
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The session also explored the definition and drawbacks of Bilateral Investment Treaties (BITs) and 

extractives related agreements. While a BIT establishes the terms and conditions for private 

investments made by individuals and business entities from one sovereign state into another sovereign 

state, extractives related agreements constitute a grant of rights by the state allowing the investor to 

explore a mine or a petroleum deposit. Typical Clauses and Standards in BITs include national treatment, 

most-favoured nations treatment, expropriation (direct & indirect), fair and equitable treatment, full 

protection and security, and prohibitions on performance requirements. The terms of the extractives 

agreements are set out in Concessions, Production Sharing Contracts (PSC) or License or Service 

Agreements. 

Building further on the first session, the facilitator explained that SDGs are a vital ingredient for Kenya to 

prevent the “resource curse” (social, economic and political challenges associated with resource 

extraction). Kenya can shape policy decisions to help improve governance, minimize negative 

consequences of extraction and maximize benefits. 

The final and important part of this session was dedicated to human rights implications of extractives with 

particular reference to the United Nations Guiding Principles on Business and Human Rights (UNGPs) 

(“Ruggie” Principles). The UNGPs are a set of 31 principles that actualise the ‘protect, Respect, and 

Remedy’ framework whose tenets include: State duty to protect against human rights abuses by third 

parties including businesses; corporate responsibility to respect human rights; and greater access by 

victims to appropriate and effective remedies (judicial and non-judicial).  

Issues Raised: 

 Confidentiality of agreements – judges can order production of sensitive commercial information 

in the context of access to information. 

 Is water considered an extractive? Water is not part of the definition of extractives. Yet, it is an 

important resource in extractives operations. It may be polluted through the chemicals used (e.g. 

arsenic) and fracking. Should be used sustainably to ensure adequate water for the community. 

 Is there need to establish a special tribunal for extractives? It was noted that some countries have 

specialised tribunals while civil law countries have specialised courts. 

 What happens when there is a conflict between hard and/or soft international law and national 

law? How do judges handle such conflict? It was noted that under Article 2(5) of the Constitution 

2010, international law is part of Kenyan law. Where there is a conflict, the principle of 

constitutionality applies. Since the Constitution is the ultimate yardstick when courts interpret 

laws, judges should consider the law that most promotes the objects of the Constitution. 

International tribunals may also consider the national law of a country when determining a 

matter. 

TAKEAWAY: Considering the complex nature of the extractives sector, there may be need to consider a 

specialised tribunal in the Kenyan context for extractives related matters. Such a tribunal may handle 

specific maters based on their uniqueness. 

2.4 Session 3: Kenya’s Legal Framework (Mining) 
The aim of this session was to provide an overview of the mining sector in Kenya, and explore the 

provisions of the Mining Act 2016 and its attendant regulations, key institutions envisioned in the Act and 

transition from the previous legislation. The session was chaired by Hon. Justice Mohammed Kullow and 

jointly led by Faith Tabu Pesa from the Ministry of Petroleum and Mining, and Martin Ayisi, an 
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Judges during the session 

international consultant and Deputy Chief Executive Officer (Promotion & Development) at the Minerals 

Commission of Ghana.  

The first part of this session was led by Faith Tabu 

Pesa, who provided an overview of the mining sector 

in Kenya, applicable legal framework, institutions, 

and challenges and interventions. The mining sector 

is currently governed by the Constitution of Kenya 

2010, Africa Mining Vision 2009, Minerals and 

Mining Policy (Sessional Paper No. 7 of 2016) and 

the Mining Act 2016 and regulations (13 of which 

have been approved and gazetted, 5 in draft and 

others yet to be developed). All minerals in Kenya 

are vested in the national government in trust for the 

people of Kenya. Thus, any person who discovers 

minerals for which there is no apparent holder of a 

mineral right is required to report the discovery to the 

Cabinet Secretary for Mining.  

The types of Mining rights under the Mining Act are mainly large-scale operations (licenses) and Small 

Scale (Permits). Large-scale operations encompass reconnaissance, prospecting and mining licence 

(which is for a period of 25 years or forecast life of the mines - 30 years in Ghana). A distinction was 

made between reconnaissance (non–intrusive search for mineral resources by geophysical survey, photo 

geological, remote sensing techniques but excludes drilling and excavations) and prospecting (operations 

carried out to search and define extent of a mineral deposit to determine economic value – term of 3 years 

renewable twice). Currently the Ministry runs an online Mining Cadastre that shows all the mining 

licences and permits granted by the government to various investors. The Cadastre allows one to map out 

areas that contain minerals, apply for mineral rights and access details of different holders of mineral 

rights. 

The second part of this session, themed a “Deep Dive into Mining Act 2016 and Regulations”, provided 

an in-depth analysis of key provisions of the Act as well as the status of the regulations (see the table 

below).  
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Table 1: Status of mining regulations and guidelines under the Mining Act 2016 

Group A – Completed and in force Group B - Completed 

and subjected to 

stakeholder 

consultations but not 

gazetted 

Group C - Drafted and 

awaiting final review and 

stakeholder consultations 

Group D – Yet to be drafted 

1. Mining (Licence and Permit) 

Regulations, 2017 

2. Mining (Use of Assets) Regulations, 

2017 

3. Mining (dealings in Minerals) 

Regulations, 2017 

4. Mining (Employment and Training) 

Regulations, 2017 

5. Mining (Work Programme and 

Exploration Reports) Guidelines 

6. Mining (State Participation) 

Regulations, 2017 

7. Mining (Use of Local Goods and 

Services) Regulations, 2017] 

8. Mining (Strategic Minerals) 

Regulations, 2017 

9. Mining (Award of Mineral Rights by 

Tender) Regulations, 2017 

10. Mining (Community Development 

Agreement) Regulations, 2017 

11. Mining (Mine Support Services) 

Regulations, 2017 

12. Mining (Reporting of Mining and 

Mineral Related Activities) 

Regulations, 2017 

13. Mining (National Mining 

Corporations) Regulations, 2017 

1. Mining (Mineral 

Royalty) Regulations 

2017. 

1. Mining (Dealings in 

Diamonds) Regulations, 

2018 

2. Mining (Mineral 

Agreement) Regulations, 

2018 

3. Model Mineral 

Agreement to be used 

for negotiations of large-

scale mining projects 

with a minimum 

investment of US$ 500 

million 

4. Mining (Local Equity) 

Regulations, 2018 

5. Mining (Conversion 

from Artisanal Mining to 

Small Permit) 

Regulations, 2018 

1. Health and Safety-Sections 

178(2),180(2) and 223(2)(h) 

of the Act (very critical) 

2. Radioactive Minerals-Section 

223(2)(f) 

3. Value Addition-Section 

171(5) of the Act 

4. Deep Sea Mining- Section 

223(2)(i) of the Act. 

5. Results on Airborne Survey-

Section 64(4) of the Act. 

6. Compensation guarantee 

bonds-Section 153(3) of the 

Act 

7. Resettlement of communities 

to be impacted by mining 

operations Section 153(8). 

 

 

In his presentation, Mr. Martin Ayisi stated that relocation of people is necessary where a block is 100m 

from the community. Unfortunately, Kenya does not have a regulation to govern this process. Equally 

important is an Environmental Impact Assessment (EIA) particularly where minerals are found in 

protected areas—with the exception of reconnaissance operations which are non-intrusive in nature. 

Judges were also informed that, the Mining Act currently provides for a Minerals Royalty Fund, but how 

this is distributed is not clear. 

Free prior informed consent (FPIC) is required under the law when applying for a licence (except for a 

reconnaissance licence in which the landowner only needs to be informed). The word “consent” is defined 

under regulation 23(4) of the Mining (Licence and Permit) Regulations 2017 to include, inter alia, the 

“right of the county government and local communities to be adequately informed about the potential 

benefits and impacts of any mineral activity or mining operation in a timely manner and be given the 

opportunity to approve or reject the mineral activity or mining operation before the commencement of 

any activity or operations”. Mr Martin stressed the need for guidelines on what is “adequate” for purposes 

of this provision as well as the manner in which this should be done—otherwise it is open for courts to 

decide. It is not a must for all community members to give consent; the rule of “majority” applies. For 

private land, prospecting and mining rights cannot be granted without the express consent of the 

registered owner, and such consent shall not be unreasonably withheld. The judges were informed that, 

where consent is unreasonably withheld, the government will compulsorily acquire the land. 
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TAKEAWAY:  There is need for guidelines on what is “adequate” consultation and information as 

provided for under regulation 23(4) (a) of the Mining (Licence and Permit) Regulations 2017. This will 

help the judges in determining the adequacy of consultation or information provided to the affected 

parties in matters brought before them in court. 

2.5 Session 4: Kenya’s Legal Framework (Oil and Gas) 
This session focused on the legal frameworks governing the oil and gas sector in Kenya. The session was 

chaired by Hon. Lady Justice Asenath Ongeri and facilitated by Mohamed Ruwange, a lecturer of oil and 

gas law at Strathmore University. The facilitator approached the topic by giving a technical background 

of oil and gas activities especially in the upstream sector, including how oil and gas manifests itself, 

constitutional framework on ownership of hydrocarbons, principle of sovereignty, and key terminologies 

in oil and gas—such as source rock, drilling, seat and sour petroleum, Model Production Sharing Contract 

(PSC) (related terms e.g. cost oil, profit oil, cost recovery).  

It was noted that ownership of hydrocarbons is directly tied to property rights and that, when analysing 

this, it is important to consider hydrocarbons that occur on land territory, in the territorial sea and in the 

continental shelf in isolation. In Kenya, minerals and mineral oils are classified as part of public land, 

which also includes the territorial sea and continental shelf – implying that hydrocarbons on these 

surfaces should treated as minerals pursuant to Article 62(1) (f) of the Constitution 2010. Any petroleum 

conveyance thus falls under the realms of land law.  

Further, in the wake of devolution, an interesting concern for investors would be which among the two 

systems of government owns the hydrocarbon resources considering that the Constitution 2010 vests 

administrative powers to both the County and Central Government(s). The answer lies in Article 62 (3) of 

the Constitution 2010 which grants the power to administer minerals and mineral oils to the national 

government albeit delegating the responsibility to the National Land Commission (NLC). The NLC is 

required to carry out its functions in ‘consultation’ with the national government and the county 

governments (s 17 NLC Act 2012). The term ‘consultation’ has neither been legally defined or bench-

marked as to clearly define the levels of ‘consultation’. This presents ambiguity manifesting in either the 

NLC carrying out its functions claiming that it ‘consulted’ while it actually did not or did it inadequately. 

The oil and gas sector is characterised by multiplicity of parties involved in one project. This is 

particularly common in upstream operations when IOCs subcontract certain services to other companies, 

e.g. drilling of wells, casing, etc.
4
 In the event of risks such as oil spillage and fires, courts are faced with 

the question of how to apportion liability between or among the parties involved. 

TAKEAWAY: There is need for clarity in the form of guidelines on how to determine and apportion 

negligence in upstream oil and gas operations especially when the parent contractor engages a 

subcontractor to offer specific services in drilling. A clause may be included in the oil contract clearly 

indicating the party that should be liable for (or exempted from) a given risk and to what extent.  

                                                        
4
 For instance, in the Caledonia North Sea Limited v British Communication Plc & Others [2002] UKHL 4, the 

House of Lords pointed out that the Piper Alpha project whose accident of 6
th

 July 1988 killed over 160 workers, 

involved over 24 contractors. 
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3. Day 2 Workshop Proceedings, 6 November 2018 

3.1 Session 1: Grievance Handling and Emerging Jurisprudence in Extractives 
This session sought to interrogate case law on oil, gas and mining in Kenya and establish the emerging 

jurisprudence in determining cases related to the sector. The session was chaired by Hon. Lady Justice 

Grace Kemei and jointly facilitated by Hon. (Prof.) Justice Joel Ngugi and Ms Jacqueline Okanga, an 

experienced research and policy analyst. 

3.1.1 Presentation 1: Listening Project Findings 

The session started with a presentation by Ms Jacqueline Okanga on grievances and grievance handling 

mechanisms along the petroleum value chain based on the findings of the Extractives Baraza’s Listening 

Project conducted in Turkana county to inform the workshop. An overview of the Project was given with 

a timeline of key notable events to give more context to the history of oil and gas conflicts in Kenya as 

well as the initiatives undertaken to resolve these conflicts. Ms Okanga highlighted three categories of 

grievances, namely: 

 Substantive grievances: the grievances are about differences in resource use, distribution and 

accessibility, divergent interests and needs; 

 Relationship grievances: grievances about status, power and influence and distorted perceptions 

of and negative attitudes to other parties; and 

 Procedural grievances: grievances about the way decisions are made such as poor stakeholder 

consultations, poor sharing of information, poor planning and coordination.  

These grievances, as in other resource-rich areas in Kenya, relate to land (control, ownership, access and 

compensation, and fear of displacement), lack of or inadequate community consultation and feeling of 

exclusion, revenue sharing, demand for employment and business opportunities in the ongoing oil 

operations, environmental and health concerns, disruption of pastoral livelihoods, increased insecurity, 

and unfulfilled social investment promises by the oil company. 

Issues Raised 

 Has there been a way to have the disputes settled locally at the community level? The facilitator 

explained that there have been such efforts between communities and companies through the 

traditional structures like the council of elders. However, it was noted that in some cases, some of 

the community elders are now acting as community engagement employees with the oil company, 

something that compromises their integrity to settle disputes. 

 

3.1.2 Presentation 2: Emerging Jurisprudence in Extractives 
The facilitator of this session, Hon. (Prof) Justice Joel Ngugi, identified eight key issues arising from a 

number of court cases related to extractives: public participation in concessioning; commissioning and 

granting of licences for projects; access to information; public procurement issues in concessioning; EIA) 

and Strategic Impact Assessment (SEA) issues (i.e. whether the EIA or SEA should be done before 

concessioning or prospecting and who bears the cost, the standard for evaluating adequacy of EIA and 

SEA, etc); ownership and benefits sharing with the counties and local communities; compensation for 

land (constitutional standard of “prompt payment in full, of just compensation”); other land and 

environment issues (right to clean environment, right to cultural sites as conflicting with mining licence, 

conflict with indigenous peoples’ rights, and claims of “aboriginal title” or ownership); and the role of 

courts in granting appropriate remedies. 
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It was noted that public participation is a justiciable issue under the Constitution 2010 (arts 10 and 

69(1)(d)), Mining Act 2016 (ss 34-38), EMCA (s 3(5)), EMCA Regulations (r 21 to 22), Rio Declaration 

on Environment and development (Principles 10 and 22) and Stockholm Declaration, among others. 

Reference was made to The Matter of the National Land Commission,
5
 in which Mutunga, CJ observed 

(at para 320) that: 

“Public participation is…a major pillar, and bedrock of our democracy and good governance. It is 

the basis for changing the content of the State, envisioned by the Constitution, so that the citizens 

have a major voice and impact on the equitable distribution of political power and resources. … 

The role of the Courts, whose judicial authority is derived from the people of Kenya, is the 

indestructible fidelity to the value and principle of public participation.” 

As was pointed out in the Mui Basin Case, there is no arithmetic formula for “effective public 

participation.”
6
 What matters is that the members of the public and all interested parties are accorded “a 

reasonable opportunity” to know about the issue and have an adequate say.
7
 What amounts to a 

“reasonable opportunity” depends on the circumstances of each case.
8
 However, according to the court in 

Robert N. Gakuru & Others v Governor, Kiambu County, mere formality for purposes of fulfilment of the 

Constitutional dictates cannot do. The spirit of public participation must be attained both qualitatively and 

quantitatively.  

The right to access to information as enshrined in Article 35 of the Constitution, is fundamental in the 

extractive industry. In the context of the right to a clean and healthy environment, the LAPSSET Case
9
 

provides two tests, namely: that the Government must give the information requested (passive test); and 

proactively disseminate information needed for meaningful public participation (active test). Other 

relevant cases include: Itare Dam Case (right not violated); and Friends of Lake Turkana Trust v Attorney 

General & 2 others.
10

 

Further, on public procurement, the facilitator identified exceptions to the doctrine of exhaustion in 

relation to the role of courts vis-à-vis the Public Procurement and Administrative Review Board 

(PPARB).  It was noted, in reference to the LAPSSET Case, that while parties are encouraged to exhaust 

and honour alternative forums of dispute resolution (such as the PPARB, Environmental Tribunal, etc), 

the “exhaustion doctrine is only applicable where the alternative forum is accessible, affordable, timely 

and effective.” In such cases, courts should apply the predominant test, giving due regard to the 

constitutional interpretation of rights and the real substantive issue. If the predominant issue is the 

constitution, then courts have jurisdiction. 

On the role of courts in granting effective remedies, the facilitator explored the question whether 

structural interdicts (supervisory orders) are appropriate remedies under Article 23 of the Constitution. A 

structural interdict requires the violator to rectify the breach of a fundamental right under the supervision 

                                                        
5
 [2015] eKLR (Advisory Opinion Reference No. 2 of 2014, December 2, 2015). 

6
 Peter Makau Musyoka and 19 Others (Mui Coal Basin Local Community) v The Permanent Secretary, Ministry of 

Energy and 14 Others (2014) eKLR. 
7
 Minister of Health v New Clicks South Africa (Pty) Ltd. 

8
 Ibid. 

9
 Mohamed Ali Baadi and Others v The A.G. and 6 Others (Petition 22 of 2012). 

10
 [2014] eKLR. 
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of the court. In the Mitu-Bell Decision,
11

 the Court of Appeal stated that “it is impermissible for a court to 

innovate a new form of judgement that is unknown in Kenya.” 

Issues Raised:  

 What is the role of county governments in SEA? In his response, Prof. Joel Ngugi cited the Mui 

Basin Coal case in which the county government was summoned but they refused to comply. 

TAKEAWAY: Access to and timely dissemination of relevant information is a vital ingredient for 

meaningful public participation as described in the Mui Coal Basin case. The fact that there is currently 

no facilitative legislation for public participation is not sufficient excuse for non-compliance with this 

requirement. On the effectiveness of public participation and in this regard public interest litigation, the 

test is one of reasonableness. This test is implied in every law and is both quantitative (representativeness) 

and qualitative. Any public participation programme must show intentional inclusivity and diversity, 

though not everyone should give their views on the issue at hand. 

3.2 Session 2: Breakout Sessions 
The initial plan of dividing the judges into two breakout groups (Commercial Transactions in Extractives; 

and Constitutional and Environmental Division) did not materialise as most judges preferred to participate 

in all sessions. The programme was thus amended to ensure all the judges have participated in all 

sessions. The sessions were jointly chaired by Hon. Justices Said Chitembwe and Hilary Chemitei. 

3.2.1 Presentation 1: Mineral and Petroleum Economics 

This session was facilitated by Mr. Paul Mirie, a Minerals and Energy Economist at the Ministry of 

Petroleum and Mining. The session focused on the economics of the extractives industry, including fiscal 

regimes and financing of extractives projects. It was noted that the extractives industry is associated with 

many disputes due to the exhaustibility of the resources and the fact that people and governments want to 

gain as much as possible before the resources are depleted. The industry is also capital intensive as it 

involves high upfront costs, long investment, recovery and production periods – giving rise to a time 

consistency problem for governments. In oil and gas operations, the longer the operations, the more 

profitable it is for government because of the use of PSC in which the investor recoups costs and the rest 

is shared between government and contractor. As time progresses, the government increases its share. The 

industry is also uncertain and susceptible to external shocks. For instance, Africa holds about 10% of gold 

in this world, yet it remains poor because of poor fiscal regimes. According to the facilitator, this can be 

addressed by establishing a fiscal regime that is adaptable to many different investment outcomes. 

Closely related to this issue is high volatility due to price movements – it is important to cushion falls by 

taxing more during the good times and save for a “rainy day”. 

Fiscal regimes in mining and petroleum sectors are underpinned by timing of revenues – pay-as-you-

produce vs. profit-based instruments. The facilitator elucidated different fiscal terms in the Kenyan 

context, such as corporate income tax (as set out under the Income Tax Act), production sharing (for 

petroleum) as contained in the PSC, royalties, withholding taxes, rent-based taxes, signature bonuses, 

state participation (which is 10% under the Mining Act 2016), etc. Investment decisions in extractives 

projects are based on the level of expected Government take over the life cycle of the project (typically 

40%-60% for mining and higher for petroleum projects). Notably, the government take is the overall 

government share of the net cash flow that will be generated over the extractives industry project life 

cycle through the mix of fiscal instruments. Fiscal stability is also a major determinant of investment 

                                                        
11

 Kenya Airport Authority v Mitu-Bell Welfare Society and 2 others; see also Communication Commission in 

Kenya & 5 others v Royal Media services limited & 5 others SC Petition No. 14 of 2014. 
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decisions, as stability clauses are often included in laws to cushion against fiscal instability. Extractives 

projects are financed through a number of options (such as debt, short term loans, equipment financing, 

etc); hence, stability is critical since any option chosen is hinged on ability to repay investment and 

provide a fall-back position to the investor or lender. 

Issues Raised: 

 Information Asymmetry – The facilitator explained that the government is building capacity in 

the department of mines and has recently established laboratory equipment (the best in East and 

Central Africa). The capacity building efforts will ensure that government officers are well 

informed;  

 Value Addition Locally– As noted, this issue is interlinked with the question of economics. For 

instance, Australia is the biggest iron ore miner but they send it to China because of the 

comparative advantage in terms of equipment, technology and the fact that value addition is 

costly and requires a lot of power. The cost of value addition is high and Kenya cannot manage. 

The other challenge is demand. If we add value in Mombasa, who are we going to sell to. We are 

going to sell to China as they have expertise and demand for the minerals; 

 Government involvement in direct investment – The Ministry of Petroleum and Mining is 

currently setting up a national mining corporation to participate in the mining sector including 

through joint ventures; and 

 Financing options – The government has developed seed capitation rules. The government does 

not allow debt to be more than 40% of the project cost because tax and interest takes a lot of 

money. 

3.2.2 Presentation 2: Human Rights and Extractives 

For this session, the facilitator, Mr. Mohamed Ruwange, took a practical approach to elaborate the human 

rights issues in extractives by using a case study that required the judges to identify key issues based on 

the facts provided. The judges were informed that, following the promulgation of the Constitution 2010, 

businesses now have an obligation to respect and protect human rights. It is also incumbent upon the 

Government to ensure, as part of its duty to protect, that human rights aspects are taken into consideration 

in any contractual arrangements. This obligation is now amplified by the United Nations Guiding 

Principles on Business and Human Rights (UNGPs). 

The facilitator further noted that the Mining Act 2016 is very progressive as it provides that, for any 

large-scale mining operator to acquire a mining licence, it must sign a Community Development 

Agreements (CDA), which is a re-manifestation of corporate social responsibility (CSR) on how the 

operator will work with the community. The Act also requires the operator to provide proof of submission 

and approval of an environmental and social impact assessment report and social heritage and 

environmental management plans for the term of the mining licence to the National Environment 

Management Authority (NEMA). Other important aspects entrenched in the Act include local content 

plans – an assurance that the operator will involve local communities and Kenyans at large particularly 

regarding employment and business opportunities, etc. The facilitator went further to highlight three 

categories of human rights and how they manifest in the extractive industry. These include: civil and 

political rights; economic and social rights as described in Article 43 of the Constitution 2010; and group 

or collective rights (enshrined in Part 3 of the Constitution – arts 53-57), such as rights of minorities and 

marginalised, youth, children, persons with disabilities and older members of society. 

As noted, the facilitator engaged the judges in a more interactive discussion involving a case study of a 

large multi-national company negotiating an oil and gas investment with a middle-income African 
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country with a traditionally large agricultural sector and a burgeoning blue economy. The case study was 

initially conceptualised to divide the judges into two groups—one providing the perspectives of an IOC 

and the other of Government—but the facilitator preferred to have a joint discussion to get the 

perspectives of the judges. Some of the human rights issues identified were: the right to clean and health 

environment; cultural rights (e.g. the company interfering with burial rights); right to clean and safe water 

in adequate quantities (issues of water pollution, demand for water by the oil company, etc); public 

participation (transparency and accountability in fiscal terms, negotiation of agreements, etc); right to 

adequate food (oil operations disrupting the subsistence activities of the community); community land 

rights (how to apportion compensation to communities in a county when oil is found in one part of the 

county); and local content (in light of the recent protests in Kwale, and Turkana following the flagging off 

of the Early Oil Pilot Scheme).  

Issues Raised 

 Where is Kenya in terms of capacity? It was noted that the Government, through the Kenya 

Petroleum Technical Assistance Project (KEPTAP), is strengthening the capacity of different 

state agencies, such as the Ministry of Petroleum and Ming, NEMA and DOSHS. Strathmore 

recently launched a master course (LLM) in oil and gas law and now has 18 students. 

 Whose responsibility is local content? Will the Government punish the company for not 

educating its people? Should Kenya consider local content from a national or community 

perspective? How can Kenya unpack the “local, local-local, and local-local-local” narrative in a 

bid to manage expectations? It was noted that Kenya lacks the required expertise, capacity and 

investment-related infrastructure to effectively participate in the exploitation of natural resources. 

The expectations for thousands of new jobs in the industry are high, but this does not match with 

the available skills as the local population comprises mostly crop farmers and livestock herders. 

The facilitator drew examples from the Titanium project in Kwale, emphasising that extractives 

projects are highly technical and mechanised and local populations need to be trained. The initial 

stages of the extractives (oil, gas and mining) value chain involve a lot of labour but this reduces 

as the projects move to the development phase. The Mining Act 2016 contains provisions on local 

content plans as a precondition for the grant of licences. This is also reflected in the Petroleum 

Bill 2017. 

TAKEAWAY: The extractives industry has potential to impact on human rights especially for the 

communities hosting the natural resources. There is need for building capacity for communities to benefit 

from the operations as well as ensuring that companies adhere to human rights standards in their 

operations. Judges handle human rights cases and as such need to have an in-depth understanding of how 

the industry is structured and how its operations impact on human rights.   

3.2.3 Presentation 3: Mineral Rights – Access to Land, Compensation and Resettlement 

This session focused on access to land, compensation and resettlement in mineral and petroleum resource 

development in Kenya. The facilitator, Mr. Martin Ayisi, pointed out that, questions relating to mineral 

resources development are inextricably linked to questions of access to land. The traditional view has 

been the tendency to give precedence to mining activities over other land uses. The rationale 

underpinning such an approach is the assumption that mining constitutes the highest and best use of land 

and therefore, it is an activity that is in the public interest. However, over the years, the recognition of 

indigenous peoples’ rights; forestry, tourism, wildlife; environmental protection; and the question of the 

“real benefits” of mining to communities have challenged that traditional assumption. 
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Judges participating in the session 

The questions on access to land and consent were 

explored in the context of the Mining Act 2016 (ss 34, 

36, 37, 38, 40, 99 and 128, and Part IX) as well as 

Regulation 23 of the Mining (Licence and Permit) 

Regulations, 2017. Drawing examples from Ghana, 

the facilitator addressed a number of issues, namely: 

exercise of surface rights over an area that is subject to 

a mineral right (section 152 of the Mining Act 2016); 

whether the landowner has a veto power over the 

mining activities in the land (answered in the 

affirmative); whether mineral activities can prevail 

over other uses of land; the quantum of compensation 

under the Kenyan law (how much the mineral rights 

holder should pay); who is entitled to compensation; and the timeframe for submission of claims, 

assessments payments and settlement of disputes.  

Moreover, according to the facilitator, the objective of any resettlement must improve livelihoods and 

living standards of the communities. However, in practice, due regard is often not paid to the economic 

livelihoods, social and culturally values of the communities to be resettled. The Kenyan Mining Act 2016 

addresses this by stating, under section 153(8), that the resettlement of communities must take into 

consideration their economic wellbeing, social and cultural values. This is consistent with Article 43 of 

the Constitution on economic, social and cultural rights.  Section 153(9) of the Act provides that cost of 

resettlement shall be borne by the company. These provisions, as explained by the facilitator, are similar 

to section 73(4) and (5) of Ghana’s Mining Act. The big question is how to resettle. Ghana has 

regulations to deal with resettlement but Kenya has not done that yet. 

Key Issues to Note:  

 Compensation may be adequate but it leads to poverty. Has this been encountered? It was noted 

that government rates are usually low and its valuation is unfair even in Kenya; 

 Does government or those affected at times assist in non-compliance with the legal provisions on 

consent? It was confirmed that in some situations, there is complicity e.g. where a few 

elders/representatives meet the company somewhere, in a hotel and negotiate the agreement and 

sign it without due consultation and consent from the many that are affected. This problem is now 

addressed by Regulation 23(5) of the Mining (Licence and Permit) Regulations 2017 which states 

that “the support of community leaders shall not substitute the need for community consent”; and 

 How long does it take when there is compulsory acquisition and valuation until the owner is paid? 

There is no timeline set for compensation for land. The mining regulations only provide for 

specific timelines for notices and a time within which the government must meet and negotiate. 

TAKEAWAY: There is need for a legal provision for companies to prepare a resettlement plan that 

includes land use proposals, action programmes, measures for execution in accordance with the physical 

planning laws. This is practiced in Ghana. 

3.2.4 Presentation 4: Environment and Land 
Judges were taken through specific legal provisions on environment and land and how they apply to the 

extractives industry. According to Prof Albert Mumma, lecturer at the University of Nairobi, the 

Constitution 2010 has transformed the management and administration of land. For instance, land is 

defined in Article 260 to include natural resources completely contained on or under the surface of the 
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earth. This is further affirmed under Article 62, which defines public land to include all minerals and 

minerals oils. The Constitution also vests the ownership of all minerals and mineral oils in the State to be 

held (and managed by the NLC) in trust for the people of Kenya. This is also replicated under the 

Petroleum Exploration and Development Act Cap 308 and the Mining Act 2016. Water resources, 

government forests, fisheries, and wildlife are similarly vested in the State. Prof Mumma classified 

geothermal as an extractives resource in so far as steam is extracted to generate energy.  

Regarding the question of land, he clarified that private or community land owner’s ownership rights are 

limited to surface rights under the Kenyan law contrary to the common law rule on property rights. He 

also identified pitfalls in the current legal framework, namely, that it: inadequately addresses social and 

land use issues arising from natural resources extraction and use; inadequately mitigates investment risks; 

potentially opens room for social and community conflicts over natural resources use; and that the nature 

and scope of land administration and management by NLC is elusive.  

Issues Raised 

 How can we change the narrative that anything below the land belongs to the government? Is it 

really feasible that communities will come to understand that the only rights they own are surface 

rights? In his response, Prof Mumma stated that it is a hard cell to break because communities 

have tied their lives to the land. So vesting ownership of sub-surface rights (especially with 

regard to natural resources) in the State is something difficult to convince the community about. 

US has a different model where the landowner owns both surface and sub-surface rights. This 

cannot happen in Kenya unless the Constitution is amended. In places such as Migori where 

artisanal mining is taking place, it is very difficult to convince the community that the mineral 

belongs to the state and that they should get a licence. Equally, in Ghana, the coastal community 

has for years mined salt. Telling them that the salt belongs to the Government will undoubtedly 

induce conflict. 

TAKEAWAY: There is an urgent need to develop a robust benefit sharing framework taking into 

account: the constitutional imperative of equity in resource allocation & redress of historical injustices; 

transparency and accountability; strict compliance by the operator with stakeholder consultation 

requirements; and robust and effective dispute resolution mechanisms. 

3.2.5 Presentation 5: Extractives and Community 

This session provided a sociological perspective of extractives industry with practical examples of 

conflicts related to natural resources in Kenya. The session focussed on what makes communities 

unreasonably withhold consent. In his presentation, Dr Willice O Abuya expressed that the industry 

presents communities with numerous opportunities for social and economic development through 

increased access to jobs, healthcare, education, and sanitation. However, at the same time, the industry is 

associated with devastating impacts on human rights, social and cultural structures, production systems, 

physical displacements and demographic shifts. This explains why the industry is fraught with social 

protests, largely linked to land ownership, “unfair” compensation for lost assets, environmental 

degradation, benefit sharing and abuse of human rights. The facilitator buttressed this with community 

narratives regarding Kwale titanium and Magadi soda ash projects—indicating how local communities 

value land. For instance, in Kwale, the displacement of about 3000 residents to pave way for titanium 

project raised serious questions over indigenous resource ownership and control. 

Issues Raised 
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 “Follies of Compensation” - It was pointed out by one of the judges that there may be instances 

where compensation is adequate but it leads to poverty. This occurs when the recipients of cash 

compensation squander the money in prostitution, alcoholism, etc without taking into 

consideration the need to invest in meaningful economic activities or take care of the families. In 

Kwale, the communities were given land and money, but the land was swampy and the people 

became squatters. As noted by Martin Ayisi, Ghana has tried to address this by discouraging cash 

compensation and instead urge companies to find an alternative piece of land for the 

communities. 

 From the social scientist view, the meaning of land is very different. Pastoral communities view 

land differently and have developed animal corridors as they migrate from place to place looking 

for pasture and water. This problem can be addressed if we provide alternative pasture and water 

in their places of residence to avoid migration. 

4. Day 3 Workshop Proceedings, 7 November 2018 

4.1 Session 1: Local Content 
Local content in the extractives sector remains an area of great interest as one of the beneficiation 

approaches for the sector. Importantly, participation of locals through tenders, skills and contracts remains 

an area that has raised a number of contentious and legal issues in the sector. This session therefore 

sought to explore local content provisions, practices and areas with potential for disputes that can be 

addressed by the judiciary. The Session was chaired by IDLO and facilitated by Mohamed Ruwange, 

lecturer at Strathmore University. The key issues explored include: definition of local content; importance 

of local content; local content opportunities along the extractives value chain; distribution of skills 

demand in the extractives projects lifecycles; the role of national and county governments in 

implementing local content; and local content provisions under the Mining Act 2016 (s 46-47) and related 

Regulations, Model Production Sharing Agreement under Petroleum (Exploration and Production) Act 

Cap 308 (cl 13), Petroleum Bill 2017 and other proposed legislation. Judges were informed that, the 

definition of “local content” includes at least five critical components: ownership; maximization of local 

procurement and preferences; value addition; local employment; and skills and technology transfer. It was 

noted that the Local Content Bill 2018 and Petroleum Bill 2017 have a nationalistic perspective to local 

content, but the main hurdle is how this can be implemented in light of the expectations of local 

communities in resource producing areas. Mr Mohamed shared best practices from Oman’s in-country 

value addition policy which takes a nationalistic perspective.  

TAKEAWAY: While it is imperative to define who “local” people are, dwelling too much on definition 

may lose focus on the important goal to be achieved through local content. For instance, suggesting that 

“local” must be from the communities, or counties where the resources are being extracted may lead to 

unnecessary conflicts and even violence among citizens from different regions. Thus, focus should 

instead be on creating an enabling environment for local people to benefit from resource extraction. 

4.2 Session 2: Benefit Sharing 
The extractives sector has the potential to change lives by contributing to development in any given 

country including Kenya. Due to the amounts of revenues that the sector has the potential to generate, 

there is a higher anticipation of benefits by the populations. This session delved into the question of 

benefit sharing with particular focus on Community Development Agreements (CDAs) (as provided for 

under the Mining Act 2016 and the Mining (Community Development Agreement) Regulations 2017, 

which also defines “affected mine community”). The session was chaired by IDLO and facilitated by 
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Tehtena Mebratu-Tsegaye. As noted, a CDA is an important tool for managing community expectations. 

While the company’s aim is to obtain a social licence to operate, the CDA reaffirms community rights to 

land and should, thus, not be seen as forcing the community to relinquish their rights. The main pitfall is 

that the drafting of CDAs involves unequal bargaining power. Best practices indicate that it is up to the 

community to decide to enter into the agreement. The negotiation of a CDA must be inclusive—it is 

important to identify potential parties, owners and people in proximity to avoid future conflicts. 

TAKEAWAY: The CDA process must be transparent and inclusive of all bona fide community 

members. The community might have their own customs and ways of engagement that must be taken into 

consideration in the CDA process. It is also important for the community to know their rights and what 

goes into the agreements (guides are available on the CCSI website). There is need to establish a pre-

negotiation agreement with community. The community must be involved from the time the project 

proponent begins the project. 

4.3 Session 3: Gender and Extractives 
This session was chaired by IDLO and facilitated by Ms Monica Gichuhi from the Association of Women 

in Extractives in Kenya (AWEIK). The session sought to elucidate the gender dimensions in extractives 

unique to Kenya, including the opportunities available for women in the extractives industry, how Kenya 

can ensure equitable access to benefits from extractives across the entire value chain, and how gender can 

be mainstreamed in the industry. Notably, the extractives industry has great potential for social and 

economic development but this can effectively be realised if the resources are equitably managed, 

considering how men and women are affected. Kenya must take gender into consideration to mitigate 

risks such as insecurity and instability. The facilitator provided four categories of women in extractives 

as: women entrepreneurs; professional women; grassroots women; and community women. Empowering 

these women requires political good will as well as operational actions and policy to enhance 

opportunities for them. She acknowledged persisting challenges, such as: disproportionate power 

relations; limited access to economic resources such as land and finance; doubt as to whether women have 

technical and financial capacity which leads to unfair competition; and lack of transparency in the 

industry. There was a call for collaborative efforts towards a gender responsive extractives industry. 

TAKEAWAY: There is need to remove clauses in the Mining Act 2016 that hinder women from 

effectively participating in the extractives industry. It is also important to create gender friendly 

environment (e.g. toilets), taking into consideration the special needs of women and persons with 

disabilities. Gender impact assessments should be done separate or as part of the integrated environmental 

and social impact assessment. Community awareness is also critical to encourage women to partake in 

mining activities. 

5. Judges’ Feedback 

The judges expressed their gratitude for the workshop in light of the uniqueness of the issues arising and 

the fact that the industry is growing with the oil and gas sector now moving to the development phase. On 

the training programme, the judges expressed that in future, there is need to start the training with 

extractives (mining and petroleum) cycle and technical aspects in the first session so as to set context. 

Overall, the judges raised questions regarding ownership of surface and sub-surface rights, role of county 

governments, local content, FPIC, compensation and resettlement, transfer pricing, structural interdicts, 

public participation threshold, apportioning negligence in drilling, gender, benefit sharing, sustainable 

development, and conflict between international (hard and soft) law and national law. Given that minerals 



 

19 
 

and mineral oils form part of land, the Environment and Land Court (ELC) judges requested for another 

training tailored specifically for them. 

6. Closure & Presentation of Certificates 

The first part of the workshop ended with closing remarks from Geoffrey Kerecha, Programme Manager 

Extractives Baraza, Ms Anne Nderi, Field Programme Manager (Devolution and Governance) IDLO, and 

Dr. Freda Githiru, Deputy Director JTI. In his closing address, Mr. Kerecha thanked the judges for 

dedicating their time to participate in the workshop. He also extended appreciation to JTI and IDLO for 

their invaluable partnership as well as the CCSI, in particular Tehtena and Salli Swartz, for their 

contribution and patience throughout the workshop. Mr. Kerecha added that, given the positive feedback 

from the judges, the Extractives Baraza will consider organising a further training for more judges. The 

judges were informed that a similar training had been organised for legal researchers. On her part, Ms 

Anne Nderi appreciated the Extractives Baraza for organising the very useful and much needed workshop 

as well as the JTI for their support. She equally thanked the judges for sparing time to attend the training. 

The workshop was officially closed by Dr. Freda, equally appreciating the judges, the facilitators and the 

development partners, IDLO and Extractives Baraza. The judges were given a package containing a 

publication of the Mining Act 2016, Extractives Policy Working Group publications on revenue sharing, 

local content, and environment, health and safety. 
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Training session with legal researchers 

Legal researchers 

 

PART 2: TRAINING WORKSHOP IN EXTRACTIVES FOR LEGAL 

RESEARCHERS 

8-9 NOVEMBER 2018, WESTON HOTEL 

Following a successful training workshop for the 

judges, the Extractives Baraza, in partnership with 

IDLO and the JTI, organised a similar workshop for 25 

legal researchers held on 8
th
-9

th
 November 2018 at 

Weston Hotel. The rationale underlying this workshop 

was to equip the researchers with knowledge on 

extractives given their important role they play in 

assisting the judges to draft judgements and rulings. 

The workshop was typically a replica of the judges’ 

training, as reported above, with the same topics. The 

proceedings of this workshop were as outlined below.  

 

1. Day 1 Workshop Proceedings, 8 November 2018 

1.1 Welcome and Opening Remarks  
The workshop kicked off with opening remarks from Hon. Catherine Mburu, who welcomed the legal 

researchers and informed them that a similar training had just been concluded with the judges. She 

expressed that, despite budgetary constraints, JTI was committed to having more trainings in 2019 for 

legal researchers and other judicial officers. She highlighted the feedback from judges that they needed a 

further training for one week and that continued partnership with Strathmore University would be critical. 

She extended gratitude to Extractives Baraza and IDLO for their support. Following this were opening 

remarks from Geoffrey Kerecha, Programme Manager Extractives Baraza, who stated that extractives 

sector is a growing and fairly new area and thus it was important for the Judiciary to understand the 

sector. It was noted that none of the legal researchers had interacted with the sector, evidencing the 

importance of the workshop. Mr. Kerecha equally thanked the IDLO and JTI for their partnership. The 

workshop sessions were jointly chaired by the JTI, represented by Hon. Catherine Mburu, and Extractives 

Baraza, represented by Geoffrey Kerecha. 

1.2 Session 1: International Legal Frameworks (Oil and Gas) 
This session provided an overview of the oil and gas 

sector in Kenya, basic terminologies (e.g. IOC, joint 

venture, drilling, unitisation agreement, assignment, 

assignee, assignor, seismic maps, etc), as well as the 

international legal frameworks governing the oil and 

gas sector. This was critical in understanding the 

context within which oil and gas operations are 

conducted in Kenya and globally. Mr Mohamed 

Ruwange introduced the topic by stating, based on 
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Alramahi’s conception of oil and gas law,
12

 that a country’s oil and gas legislative framework should 

provide at the very least: the basic context for the rules governing hydrocarbon operations in the host 

country; define the key administrative, economic and fiscal guidelines for investments; and finally, 

regulate the operations carried out by both the IOC and the local industry. He went further to discuss the 

framework within which hydrocarbons are owned by the state and subsequently transferred to an 

operator. He added that the principle of state sovereignty over natural resources, as encapsulated under 

UNGA Resolution 1802(xvii), is paramount especially for coastal states in staking their claims of 

ownership in areas that might be shared and in contention. He noted that, in Kenya, minerals and mineral 

oils are classified as public land under the Constitution 2010, meaning that any arrangements related to oil 

and gas (assignment, conveyance, etc) are anchored on land law. The petroleum sector also falls under 

contract law as it involves concepts such as offer, acceptance and consideration entrenched under the 

Production Sharing Contract that is annexed to the Petroleum (Exploration and Production) Regulations 

1984. It was noted that Kenya had just passed the Mining Act 2016 which repealed the previous and 

outmoded legislation and was in the process of reviewing the Petroleum Bill 2017.  

Noting that Kenya lacks enough jurisprudence in relation to extractives, Mr. Mohamed stressed that the 

session would enable researchers to understand the basics of oil and gas and ultimately strengthen their 

capacity as lawyers. Following an introductory video of the oil and gas sector, Mr. Mohamed explained 

the technical aspects of oil and gas operations, including the occurrence of oil and gas, cost of drilling 

(using the example of Ngamia 1 in Kenya), characteristics of the reservoir rock, and terms such as source 

rock, exploration well, appraisal well, drilling mud, casing, blowout, sweet and sour oil, fracking, transfer 

of interests, etc. It was noted that the exploration well determines how much oil is in the reservoir. The 

researchers were informed that Kenya’s oil and gas was still at the exploration stage and that the purpose 

of the EOPS was to test Kenyan oil in the international market. 

TAKEAWAY: Drawing examples from the Deepwater Horizon case, Mr. Mohamed stated that Kenya 

should be careful when designing contract clauses to ensure clarity on how to determine and/or apportion 

negligence. 

1.3 Session 2: Kenya’s Legal Framework (Oil and Gas) 
This session was dedicated to the Kenyan legal frameworks applicable to the oil and gas sector. The 

facilitator, Mr Mohamed Ruwange, explored specific provisions under the Petroleum (Exploration and 

Production) Act Cap 308, Petroleum (Exploration, Development & Production) Bill 2017, Model PSC 

under the Act and the Petroleum Bill 2017 as well as the Natural Resources (Benefit Sharing) Bill 2014. 

Some of the aspects covered included, among others: the principle of state sovereignty in the Kenyan 

context; ownership of natural resources under Article 62 of the Constitution 2010; Kenya’s Model PSCs; 

the difference between concession, licenses, risk or surface agreements and PSCs; terms of the PSC (cost 

oil, profit oil, cost recovery, sliding scale of revenue sharing); performance bond/guarantee; and 

unitisation agreement (applies when an oil block straddles two different jurisdictions). Elucidating the 

concept of international arbitration, Mr Mohamed summarised the facts of the Cortec Mining case
13

 in 

which the government had revoked an exclusive prospecting licence that had been issued for a term of 2 

years in Kwale and renewed for a further term of 3 years. He added that one of the reasons why Tanzania 

has not received investors in oil and gas is because of outlawing international arbitration. 

1.4 Session 3: Kenya’s Legal Framework (Mining) 

                                                        
12

 Mohamed Alramahi, Oil and Gas Law in the United Kingdom (Bloomsbury Professional LTD 2013). 
13

 Cortec Mining Kenya Limited v Cabinet Secretary Ministry of Mining & 9 Others Environment and Land Case 

195 of 2014. 
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Legal researchers during the session 

This session, chaired by Mr. Geoffrey Kerecha and 

facilitated by Martin Ayisi and Faith Pesa, 

commenced with an overview of the mining sector in 

Kenya and the legal and institutional framework 

under the Mining Act 2016 and mining regulations. 

Ms Faith Pesa outlined the types of mining rights 

under the Mining Act as large-scale operations and 

artisanal and small-scale. She then highlighted the 

different types of licenses under the Act and duration 

for each. These include reconnaissance, prospecting, 

mining and retention licenses. For instance, it was 

noted that the term of a mining licence does not 

exceed 25 years or the forecast life of the mine. She 

also mentioned that mining permits apply to small-scale mining operations. The Mining Act 2016 

recognises artisanal miners as part of small-scale mining and they are required to acquire a permit as well. 

Artisanal permits are only issued to Kenyans. It was noted that minerals are part of land by virtue of 

Article 62 of the Constitution. The Constitution provides three categories of land: private, community and 

public land. Whichever the case, consent of the landowner is mandatory. If minerals are found in 

unregistered community land, the county government must give consent and consultation with the 

affected community is critical in this process. It was further noted that the Mining Act provides for an 

online mining cadastre that shows all the mining licenses and permits granted by the government. 

Importantly, reference was made to section 154 of the Act which provides that any dispute arising as a 

result of a mining rights may be determined: by the Cabinet Secretary for mining; through a mediation or 

arbitration process as may be agreed upon by the disputing parties; or through a court of competent 

jurisdiction. Ms Faith also highlighted some of the challenges facing the Government and proposed 

interventions, including capacitating enabling institutions, errors and omissions in the Mining Act 2016, 

lack of regulations for royalty sharing, managing community expectations, etc. 

On his part, Mr. Martin Ayisi started his presentation with an overview of extractives industry and the 

features that make the industry different from other sectors, and narrowed down to specific legal 

provisions on mining. He noted that extractives industry is capital intensive and risky as well. Companies 

can spend millions of dollars exploring for minerals and find nothing. He added that, globally, the oil and 

gas industry is managed by powerful “mafia” who know how to negotiate with governments to their own 

advantage—for instance, through stability clauses, tax rates and treaty shopping. He buttressed this with 

examples from resource-rich countries such as Nigeria, Libya, Namibia, Guinea, Ghana, Tanzania, 

Uganda, etc. It was noted that most stability clauses in Africa are blanket and often apply to the advantage 

of the investor. Notably, Kenya has not included stability provisions under the Mining Act 2016. Mr. 

Martin bemoaned the fact that ratification of agreements relating to natural resources under Article 71 of 

the Constitution applies only to agreements “entered into on or after the effective date” yet there is no 

clarity as to what happens to agreements signed before the effective date. He concluded his presentation 

with a video demonstrating corruption in the oil and has sector. 

Issues Raised: 

 Do we have issues of transfer pricing in the Kenyan mining sector, and if so, how do we deal with 

this? In the facilitator’s view, transfer pricing is a common problem in Africa and Kenya is not an 

exception. This can be addressed through capital gains tax.  
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TAKEAWAY: The government has the onus to enact a legal regime that reconciles with government 

objectives and ensures responsible exploitation of natural resources. Kenya should also be careful with 

the kind of treaties it signs to prevent treaty shopping by investors. Mr. Martin also expressed the 

importance of transparency—noting that most resource-rich countries in Africa have published their 

contracts but Kenya is yet to do this despite having the best transparency provisions under the Mining Act 

2016. 

2. Day 2 Workshop Proceedings, 9 November 2018 

2.1 Session 1: Mineral Rights 
This was an extension of the last session in in Day 1. The facilitator, Mr Martin Ayisi, commenced the 

session by defining a mineral right as a form of authorisation issued by the regulator, e.g. the Kenyan 

State Department of Mining, to any person who meets the requirements or conditions to either explore or 

mine a mineral. The site allocated to a mineral right holder is referred to as a block. Mining operations are 

divided into large-scale, small-scale and artisanal. In Tanzania, they have large-scale, medium scale and 

small-scale mining operations. Artisanal mining in Kenya is referred to as small-scale mining in 

Tanzania. Mr Martin discussed the types of large-scale licences enshrined in the Mining Act 2016: 

reconnaissance, prospecting, mining and retention licenses. A prospecting license is issued for the 

purpose of looking for a mineral. One can only prospect a mineral in Kenya for up to 9 years. For 

instance, Acacia Exploration presently has a prospecting license to explore gold in Kakamega. If 

successful, it will be issued with a mining licence to extract the gold. A mining licence operates for 25 

years or the lifetime of the mine. Anybody can apply for a large-scale licence. A mining permit only 

applies to artisanal and small-scale mining (see table below). Every mineral right requires consent of the 

landowner. 

Table 2: Types and categories of minerals rights under the Mining Act 2016 

TYPE BLOCK/SIZE/AREA REQUIREMENTS DURATION 

LARGE SCALE 
 

Reconnaissance Licence (RL) 

Prospecting Licence (PL) 
 

Retention Licence (RTL) 

 

Mining Licence (ML) 

A block is 0.21km2 and that is the 

minimum any applicant for a 

large scale may be granted and the 

maximum is as follows: 

 

RL-5000blocks(1050km2) 

 

PL-1500 blocks(315km2) 

 

RTL-1500 blocks (315km2) 

 

ML- 300 blocks (63km2) 

Open to persons/companies 

regardless of nationality & 

must meet the following: 

1.technicalcompetence 

2. financial capabilities 

3. proposals on local 

employment & training 

4. proposals on use of local 

goods & services 

5. work programme for RL & 

PL. Feasibility study in the case 

of a ML. 

6.environmental permit from 

NEMA 

7. consent from the landowner 

RL- up to 2 years and 

not renewable 

PL-up to 3 years and 

renewable twice (9yrs 

in total) 

RTL- up to 2 years 

and renewable for any 

period up to two years 

ML-up to 25 yrs and 

renewable for up to 

15yrs or for the 

remaining life of mine 

base on reserves 

SMALL SCALE  

Reconnaissance Permit (RP) 

Prospecting Permit (PP) 

Mining Permit (MP) 
 

No retention permit 

RP-covers the entire county 

PP - 25 blocks(5.25km2) 

MP 2 block (0.42km2) 

Citizens only but if applicant is 

a body corporate or company, 

shareholders must be at least 

60% Kenyan citizens. In case 

of an RP-no further 

qualification required but 

applicants for PP and MP must 

show proof of experience, 

financial resources and provide 

work program 

RP-one year and not 

renewable 

PP-up to 5yrs 

renewable once 

 

MP-5yrs renewable 

ARTISANAL MINING 

Artisanal Mining Permit 

AMP up to one block but 

fractions of a block may be 

Citizenship, consent from 

landowner, environmental 

Up to 3 years and 

renewable 
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(AMP) 

RP and PP not applicable. 

granted permit are the key 

qualifications for this permit 

 

2.2 Session 2: Kenyan Case Law and Emerging Jurisprudence 

This session reviewed Kenyan case law on oil, gas and mining with particular focus on public 

participation, EIA and compensation, and gender and labour questions. The session was chaired by 

Hon. Catherine Mburu and facilitated by Linda Awuor, Head of Research and Development Department 

Research, NCLR   

(a) Public Participation 

Ms Linda noted that public participation is one of the national principles under Article 10 of the 

Constitution 2010 and, thus, any project, law or policy that does not meet this requirement should be 

struck down. She described public participation as the real involvement of all social actors in social and 

political decision-making processes that potentially affect the communities in which they live and work. It 

entails having an open, accountable and structured process where citizens or people or a segment of a 

community can interact, exchange views and influence decision making. She went further to highlight 

the principles of public participation as captured in the Mui Coal Basin Case, namely, that:  

(i) it is incumbent upon the government agency or public official involved to craft a programme of 

public participation that accords with the nature of the subject matter while considering both the 

quantity and quality of the public to participate in their own governance. Yet the government 

agency enjoys some considerable measure of discretion in crafting those modalities. 

(ii) public participation calls for innovation and malleability depending on the nature of the subject 

matter, culture, logistical constraints, and so forth. In other words, no single regime or 

programme of public participation can be prescribed and the Courts will not use any litmus test 

to determine if public participation has been achieved or not. The only test the Courts use is that 

of effectiveness. 

(iii) whatever programme of public participation is fashioned, it must include access to and 

dissemination of relevant information.
14

 

(iv) public participation does not dictate that everyone must give their views on the issue at hand. A 

public participation programme, must, however, show intentional inclusivity and diversity. 

Any clear and intentional attempts to keep out bona fide stakeholders would render the public 

participation programme ineffective and illegal by definition. In determining inclusivity in the 

design of a public participation regime, the government agency or Public Official must take into 

account the subsidiarity principle: those most affected by a policy, legislation or action must 

have a bigger say in that policy, legislation or action and their views must be more deliberately 

sought and taken into account.  

(v) the right of public participation does not guarantee that each individual’s views will be taken as 

controlling; the right is one to represent one’s views – not a duty of the agency to accept the 

view given as dispositive. However, there is a duty for the government agency or Public Official 

involved to take into consideration, in good faith, all the views received as part of public 

participation programme. The government agency or Public Official cannot merely be going 

through the motions or engaging in democratic theatre so as to tick the Constitutional box. 

                                                        
14

 See Republic v The Attorney General & Another ex parte Hon. Francis Chachu Ganya (JR Misc. App. No. 374 of 

2012). 
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(vi) the right of public participation is not meant to usurp the technical or democratic role of the 

office holders but to cross-fertilize and enrich their views with the views of those who will be 

most affected by the decision or policy at hand. 

The question of consent as regards private land arose in the case of Kasigau Ranching (D. A.) Ltd v 

Kihara & 4 others
15

 in which the Court held that private lands are exempted from prospecting and mining 

except with the consent of the landowner and the Minister is not authorized to send persons to private 

lands for the purpose of prospecting and mining without the consent of the owners thereof. 

(b) Environmental Impact Assessment and Compensation  

The legal researchers were informed that NEMA has general supervision and coordination over all 

matters related to the environment. Thus, as was held in Republic v National Environment Management 

Authority & another Ex-Parte Philip Kisia & City Council of Nairobi,
16

 lead agencies which are 

mandated to control or manage the environment or natural resources have to cooperate with NEMA in the 

preservation and protection of the environment. Further, in Rodgers Muema Nzioka & 2 others v Tiomin 

Kenya Limited,
17

 the plaintiffs were concerned not only that Tiomin Kenya was not offering them 

adequate compensation but also that mining activities would result in numerous environmental and health 

problems which could not be adequately compensated in damages. The Court held that the Environmental 

Management and Coordination Act 1999 (EMCA) entitled every person to a clean and healthy 

environment and imposed a duty to safeguard and enhance the environment. The High Court was 

empowered to adjudicate on environmental matters and given wide powers to effect redress where a 

complainant shows that his right to any of the elements of the environment is in danger. The Court also 

held that where the Mining Act is inconsistent with the EMCA, the latter Act must prevail. 

Regarding the importance of EIA in extractives projects, Ms Linda cited the Cortec Mining Case which 

involved a question as to whether the Commissioner of Mines could issue a Mining Licence before the 

Applicant had obtained a NEMA Licence. Court held that, “under EMCA, ‘Mining’ is one of those 

projects that require to undergo an EIA before implementation. To the extent that the Commissioner was 

not furnished with a NEMA license as required under the EMCA and the Regulations made thereunder, 

he could not issue a valid mining license and the one he issued to Cortec on 7th March, 2013 was null and 

void and of no legal effect.” 

As noted by Ms Linda, the most common relief issued against extractives operators is the environmental 

restoration order. Section 108(1) of EMCA gives NEMA the power to issue and serve an environmental 

restoration order on any person. In Republic v National Environmental Management Authority Exparte 

Hakika Transport Services Limited,
18

 it was noted that, although EMCA does not prescribe the procedure 

for issuing a restoration order, NEMA would be taking an administrative action and must observe the 

provisions of Article 47 of the Constitution 2010 on fair administrative action. The case of John Mutungu 

Waititu v China Wuyi (Kenya) Co. Limited
19

 laid a principle that orders of damages or any form of 

monetary compensation cannot be issued as a substitute or a replacement for an environmental restoration 

order. NEMA can issue the order or seek through the ELC; and an applicant can persuade the Court to 

                                                        
15

 Kasigau Ranching (D. A.) Ltd v Kihara & 4 others [1998] eKLR. 
16

 Republic v National Environment Management Authority & another Ex-Parte Philip Kisia & City Council of 

Nairobi [2013] eKLR. 
17

 Rodgers Muema Nzioka & 2 others v Tiomin Kenya Limited [2001] eKLR. 
18

 Republic v National Environmental Management Authority Exparte Hakika Transport Services Limited [2012] 

eKLR. 
19

 John Mutungu Waititu v China Wuyi (Kenya) Co. Limited [2018] eKLR. 
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issue orders of mandamus against NEMA to issue the restoration order. An environmental restoration 

order issued by NEMA may be challenged via two ways: an appeal to the National Environment Tribunal 

within six months (sec 129(2) EMCA); or Judicial Review Application questioning the process in which 

the order is issued. 

It was further explained that, where an injunctive relief is sought in relation to environmental cases, the 

Court may be guided by principles other than those provided for in Giella v Cassman Brown, namely: 

public participation, cultural and social principles of international co-operation, principles of 

intergenerational and intragenerational equity, polluter pays principle and the precautionary principle.
20

 

Ms Linda identified two forms of compensation for claims of environmental degradation: 

(i) Compensation for civil claims of pollution or environmental degradation. This form of 

compensation is done via general and specific damages. It was noted, based on case law, that a 

claimant in civil applications against extractive actors on grounds of pollution or environmental 

degradation has the burden to prove their case on a balance of probabilities, the underlying 

principles being the polluter pays principle and the precautionary as set out under section 2 of 

EMCA.
21

 How this finding reconciles with Article 70(3) of the Constitution—that “an applicant 

does not have to demonstrate that any person has incurred loss or suffered injury”—was 

extensively discussed, the facilitator stating that the claimant is only required to prove the 

specific injury suffered for purposes of determining compensation. It was further stated that 

extractive actors operate under the concepts of strict liability (should they cause damage to 

neighbouring properties) and absolute liability; and 

(ii) Compensation based on a constitutional relief for violation of the right to a clean and healthy 

environment. One must follow the tests set out in Anarita Karimi Njeru v Republic—the test 

being that claims of violation of the Constitution must provide particulars as to the allegations 

and the manner of the alleged infringements (in this case violation of the right to a clean and 

healthy environment).
22

 Once the test is passed, the courts may issue the following remedies: an 

order that one’s right(s) have been violated; general or specific damages; or structural interdicts 

(post judgment supervisory orders). 

 

(c) Gender and Labour Questions in Extractives 

Gender and labour principles applicable to extractives actors centre around the right to equality and 

freedom from discrimination as well as the right to fair labour practices (arts 27 and 41 of the Constitution 

2010). The Constitution provides that every person is equal before the law and has the right to equal 

protection and equal benefit of the law. It further provides that gender equality includes the “right to equal 

opportunities in political, economic, cultural and social spheres” as well as the right to be free from 

discrimination. Regrettably, as rightly pointed out by Ms Linda, implementation has not yet caught up 

with these constitutional protections. 

TAKEAWAY: Participation of the people, as described in Article 10 of the Constitution, requires that 

the information be availed to the members of the public whenever public policy decisions are intended 

and the public be afforded a forum in which they can adequately ventilate their views.
23

 All stakeholders 
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 Rodgers Muema Nzioka & 2 others v Tiomin Kenya Limited [2001] eKLR. 
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 See David M. Ndetei v Orbit Chemical Industries Limited [2014] eKLR. 
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 Anarita Karimi Njeru v Republic [1979] eKLR. 
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have a role to play to ensure effective public participation. County governments are the legal 

personification of the local community and it is imperative that they are involved. 

Extractives actors, as businesses, should endeavour to do the following to avoid labour related disputes: 

follow the requirements of the Employment Act 2007 and Article 41 of the Constitution 2010 (as 

reflected in the UNGPs); ensure that company or institutional level administrative processes do not 

violate Constitutional Principles, such as fair administrative action and discrimination; and ensure that 

administrative processes do not violate the rules of natural justice. 

2.3 Session 3: Mineral and Petroleum Economics 
This session was chaired by Hon. Catherine Mburu and facilitated by Mr. Paul Mirie. The presentation 

was typically the same as the one made to the judges. Mr. Paul started by acknowledging the fact that 

Kenya is building capacity to enhance local participation in extractives industry. He then explained, using 

the example of gold, the typical cycle of the mining sector in Kenya (exploration, mine development, 

extraction and processing, and decommissioning) as well as the average cost and duration for each stage 

along the cycle. It was noted that geological survey is a costly process. Kenya is presently doing a 

national geophysical airborne survey which is likely to identify more minerals in the country. It was 

further noted that the extractives industry is complex and involves a number of disputes. The rationale is 

that minerals and mineral oils are exhaustible and people want to take advantage of them before they are 

depleted. The industry is capital intensive as it involves high upfront costs, long investment, recovery and 

production periods – giving rise to a time consistency problem for governments. It is also susceptible to 

external shocks. Closely related to this is high volatility due to price fluctuations especially in the oil and 

gas sector. On the negative side, the industry is associated with cartels who clandestinely operate to take 

as much rents as possible. 

Other aspects covered in this session included: extractives industry fiscal provisions including royalties 

and the terms entrenched in the PSCs (cost oil, profit oil, signature bonus, etc); state participation; 

rationale for special fiscal regimes for the extractives industry; financing options; and how Kenya can 

become competitive to attract investment in extractives. In relation to investment decisions, the facilitator 

noted that they are centred around the following key issues: geological endowment; independence of 

institutions (courts and other ADR mechanisms play a critical role); fiscal regimes; project profitability 

(as measured through metrics such as NPV, IRR, Payback periods etc); ability to repatriate profit from the 

project (most investors are foreign individuals and companies). Regarding the royalty rates and 

stabilisation, it was noted that Base Titanium has an investment agreement signed in 2005. The agreement 

initially set the royalty rate at around 2% which the government considered low and had to renegotiate. 

The government agreed on a figure of around 5% and graduated it to about 7.5%. The challenge is that 

this rate has not effectively been implemented. Stabilisation is usually based on a certain figure modelled 

within the Government’s take over the project period. The Government’s take in the Base Titanium 

project is about 38%. 

2.4 Session 4: Human Rights and Extractives 
This session, facilitated by Mr Mohamed Ruwange, explored different human rights issues associated 

with extractives operations. Using a case study approach, Mr Mohamed started the session by identifying 

three categories of human rights: civil and political rights (article 49 and 50 of the Constitution); social, 

economic and cultural rights; and group or collective rights (for persons with disabilities, youth, women, 

older members of society and children). It was acknowledged that Kenya has the most human rights-

based constitution in the world as well as rich jurisprudence in human rights issues. The legal researchers 

were divided into small groups to identify human rights issues arising from the case study. Some of the 
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human rights issues discussed included: the right to clean and health environment; cultural rights; right to 

clean and safe water in adequate quantities; meaningful public participation; security concerns; right to 

adequate food; community land rights; rights of indigenous peoples; and local content issues (Kenya is 

currently grappling with this issue given the lack of necessary expertise). The facilitator also discussed the 

types of risks in the oil and gas sector, namely technical and non-technical risks. Other aspects discussed 

included the social licence to operate (often attributed to company reputation), and normalisation. 

2.5 Session 5: Environment and Land Aspects 
This session was chaired by Geoffrey Kerecha and facilitated by Prof. Albert Mumma whose presentation 

focused on ownership of land; management and administration; and right to use land and natural 

resources. As noted, the starting point for land issues is usually the Constitution 2010 which has 

conceptualized land and natural resources as one element. Article 62 provides that public land includes 

natural resources – minerals and mineral oils, water, forests, etc. Article 62 provides that public land is 

vested in the national government, and this means that ownership of natural resources is vested in the 

national government. The Mining Act 2016 has the same concept of vesting the ownership of minerals in 

the state. Geothermal resources (underground steam which can be extracted for purposes of generation of 

electricity) are also extractives and are vested in government. The Water Resources Act 2016 vests 

ownership and management of water resources in the State. The same position prevails in relation to 

ownership of forests and the Forests Act. The fact that land is divided under the Constitution as private 

and community does not in itself give one ownership rights over natural resources. Contrary to the 

common law position, private and community land ownership is limited to primary surface rights (right to 

use the surface of the land, including the soils, etc.) under the Kenyan law and, thus, the landowner(s) 

cannot claim ownership of subsurface rights which include natural resources. 

The power to manage and administer land is vested in the NLC. The challenge is on the scope of 

management and administration by the NLC. There is a lot to be done in terms of giving meaning to 

Articles 62 and 67 of the Constitution 2010 for instance through amendment to ensure clarity regarding 

the management and administration of land. Arising from the fact that the Constitution has vested 

ownership of natural resources in the national government is the question on whether county governments 

have any role to play. This question is best addressed by the Forth Schedule of the Constitution 2010, 

which assigns county governments the role of implementing specific national government policies on 

natural resources and environmental conservation, including: soil and water conservation; and forestry.  

Article 66 of the Constitution 2010 vests regulation of use of land in the state. Prof. Mumma defined the 

state collectively as offices, organs, and other entities comprising government. The fact that ownership of 

natural resources is vested in the state means that only the national government has the exclusive right to 

allocate the right to use natural resources to other parties. However, the regulation of use of land and 

natural resources is a shared function by national and county governments. Further oversight is vested in 

Parliament under Article 71 requiring ratification by Parliament. 

Prof. Mumma concluded his presentation with the concept of equitable benefit sharing (noting that Kenya 

lacks a robust legal framework), and the inadequacies in the current legal framework. 

Issues Raised 

 A question was raised regarding the ratification of mineral agreements under Article 71 of the 

Constitution 2010. It was stressed that agreements entered into before the promulgation of the 

Constitution 2010 are not subject to ratification. In relation to mining, it was explained that 

Article 71 only applies to certain agreements with a threshold of USD500 Million—with the 
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exception of mining agreements relating to protected areas. In Ghana, all mineral agreements are 

subject to ratification, including artisanal mining. 

2.6 Session 6: Extractives and Community 
According to Dr. Willice Abuya, the relationship between extractives and community has never been 

good. He detailed practical examples of complaints by the Maasai against the Magadi Soda project, and 

Tiomin company in Kwale (in which compensation was given but not to the affected community). The 

issues that propel conflict in natural resource-rich areas include: land rights, especially community land; 

housing (compensation practices sometimes not covering the houses demolished); environmental 

concerns; human rights aspects etc. Extractive operations induce social displacement which ultimately 

causes a number of risks and vulnerabilities – for instance, people losing hope, marginalization, loss of 

land (which leads to poverty), poor health, trauma, disruption of educational activities, and cultural 

problems. The most serious challenge is usually disruption of agricultural activities and people become 

helpless without defined economic activities. He presented an ethno-ecological analysis of these 

vulnerabilities using practical scenarios of mining projects such as titanium in Kwale. For instance, land 

is treated as the sole foundation of human life, source of sustainability, a place where people practice 

culture (e.g. shrines), and the final place for human beings (graves). The value of land, together with 

historical land injustices that characterize certain regions in Kenya, make land an emotive factor. 

Displacement of people to pave way for extractives projects, often without free prior and informed 

consent and just compensation, undoubtedly leads to conflicts. In the Tiomin project, the communities 

complained that the manner in which their assets (including trees and coconut) were categorized (small, 

mature, etc.) was unfair and this translated to unfair compensation. In the fluorspar mining project, it was 

confirmed that there are efforts by the government towards compensating the communities. 

TAKEAWAY: Community interests should be captured in the petroleum and mining policies and laws to 

manage the issues outlined above. The question of compensation must be revisited to ensure the 

communities are involved from project inception. CSR projects should be consultative as well and not 

decided in company offices without involving the targeted communities. The Mining Act 2016 provides 

for CDAs but similar provisions should be reflected in the petroleum legislation. 

2.7 Session 7: Principles of Compensation and Consent (Mining Operations) 
The final session of the workshop was dedicated to the questions of compensation and FPIC as enshrined 

in the Mining Act 2016 and regulations. The session was chaired by Mr. Geoffrey Kerecha and facilitated 

by Mr. Martin Ayisi. Mr. Martin detailed the principles of compensation as set out under section 153 of 

the Mining Act 2016. Sub-section 1 provides for the specific rights or interests that may be compensated, 

such as loss of or damage to buildings and other immovable property, damage to the water table or 

depriving the owner of water supply, disturbing or depriving the owner or any lawful occupier or user of 

the land in question or part thereof, etc. A mineral right holder is required to deposit a compensation 

guarantee bond with the relevant Ministry. This then shifts the burden to the government to ensure the 

interested parties are identified and compensated before the mining operation commences. This assertion 

is qualified by section 153(7) which provides that “[a] holder of a mineral right shall not commence 

mining of minerals unless the lawful occupier, owner or user of land is compensated.” Importantly, the 

Act provides that any dispute resulting from a demand or claim for compensation should be resolved 

amicably by agreement reached through negotiations in good faith (s 5); and where the dispute cannot be 

resolved through negotiations within a reasonable period of time, either party to the dispute may refer the 

matter to the Cabinet Secretary for a determination in accordance with section 129 of the Act. 
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Regarding the issues identified by Dr. Abuya, Mr. Martin cited section 153(8) of the Mining Act 2016, 

which provides, thus: 

“The Cabinet Secretary in consultation with the community and the National Land Commission 

shall in such manner as may be prescribed, ensure that the inhabitants or communities who prefer 

to be compensated by way of resettlement as a result of being displaced by a proposed mineral 

operation are settled on suitable alternate land, with due regard to their economic wellbeing, 

social and cultural values and the resettlement is carried out in accordance with the relevant 

physical planning law.” 

It was observed, based on examples from Ghana, that a community should not be deprived of surface 

rights in respect of the licence area on grounds that compensation has been paid. This observation is 

affirmed by section 152 of the Mining Act 2016 which provides that, 

“[t]he owner or lawful occupier or user of an area of land which is the subject of a mineral right 

shall continue to enjoy the right to graze livestock on the land or to cultivate the land to the 

extent, in each case, that doing so—(a) does not unduly interfere with the relevant prospecting or 

mining operations; and (b) does not, by virtue of those operations, constitute a danger or hazard to 

livestock or crops. 

For FPIC, Mr. Martin explained that a reconnaissance license does not need consent (as the activities are 

not intrusive), but the landowner or occupier or use needs to be informed. Prospecting and mining 

operations are intrusive and therefore require consent as prescribed the Mining Act 2016 Mining Act 

2016 (ss 34, 36, 37, 38, 40, 99 and 128, and Part IX) as well as Regulation 23 of the Mining (Licence and 

Permit) Regulations, 2017. 

   Issues Raised: 

(i) Whether there is any provision on reclamation of land after closure of a mine. It was stated 

that reclamation is in the domain of NEMA. The Ministry of Petroleum and Mining has no 

mandate.  

(ii) Transfer pricing: This problem is usually associated with treaty shopping and taxation—in 

which companies target low tax regimes. In Malawi, an Australian company is running 

Uranium mines. Malawi and Australia have not signed any taxation treaty. Malawi lost a lot 

of money due to transfer pricing and treaty shopping. The company was registered in 

Netherland because of an existing treaty with Australia. Cortec Mining is a Canadian 

company but they incorporated in the UK because of an existing treaty between UK and 

Kenya. One of the preventive mechanisms for transfer pricing is capital gains tax. 

TAKEAWAY: In light of the sociological issues identified by Dr. Abuya, there is need to develop 

guidelines to define what “suitable alternative land” constitutes for purposes of resettlement as described 

in section 153(8) of the Mining Act. The views of the community, for purposes of consent, are paramount 

and should not be substituted with those of a few elites who, in most cases, are clandestinely engaged as 

representatives of the community. This is now captured in Regulation 23(5) of the Mining (Licence and 

Permit) Regulations 2017, which states that “the support of community leaders shall not substitute the 

need for community consent”. However, as Martin proposed, there is need to develop guidelines to define 

the adequacy of consultation or public participation. The quantitative test of public participation is 

amplified by Regulation 6 of the Mining (Licence and Permit) Regulations 2017, which provides that, 

“the process of consultation and participation does not necessarily require unanimity and may be achieved 

when majority of the individuals or groups within the local community agree.” 
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3. Feedback from Legal Researchers 

The researchers appreciated the organisers of the training, noting that it was informative in areas that most 

of them were not aware of. They, however, bemoaned that the exercise was intense as it involved many 

topics covered within a short timeline. They therefore requested for another workshop on extractives to 

enable them have an in-depth understanding of the industry. The questions raised by the legal researchers 

revolved around FPIC, compensation, transfer pricing, environmental restoration order, structural 

interdicts, land reclamation, and how to apportion negligence in the oil and gas operations. 

4. Closure & Presentation of Certificates 

The training ended with closing remarks from Geoffrey Kerecha, Extractives Baraza, who pointed out 

that the extractives industry is unique and that there are many issues as explored during the two-day 

training. It was noted that the Extractives Baraza would be developing a Judiciary Guide based as a 

reference document for grievances related to extractives. The workshop was officially closed by Hon. 

Catherine Mburu, who stood on behalf of the JTI Director, Hon. Mr. Justice Kathurima M'Inoti, to thank 

Strathmore University and IDLO for their partnership and support towards the workshop. She equally 

appreciated the facilitators for their expertise and patience throughout the training. The legal researchers 

were assured that JTI is committed to having more training workshops in 2018 and that it was optimistic 

that Strathmore University would secure funding to have another training on extractives. The legal 

researchers were issued with certificates and a package containing further reading materials on local 

content, revenue sharing and management, environment, health and safety, a commentary of the Mining 

Act 2016, as well as the training materials. 
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ANNEXURES: WORKSHOP PROGRAMME 

Annexure 1 

Training of Judges on Extractives, 5
th

-7
th

 November 2018 - Windsor Hotel, Nairobi 

DAY 1 - MONDAY 5
TH

 NOVEMBER 2018  

Time Topic Person/Organization Responsible 

8:30-9:00am Arrival and Registration  

SESSION CHAIR: GEOFFREY KERECHA 

9:00 - 9:20am   Welcome and Opening Remarks  Opening Remarks: 

 Dr. Luis G. Franceschi, Dean Strathmore 

University Law School 

 Romualdo Mavedzenge- Country Director, 

IDLO 

 Official Opening – Hon. Mr. Justice 

Kathurima M'Inoti, Director, Judiciary Training 

Institute 

9:20-10:30am SESSION CHAIR: HON. JUSTICE BENARD EBOSO 

General Overview of Extractives - Tehtena Mebratu-Tsegaye, Legal Researcher, Columbia Center on 

Sustainable Investment (CCSI) 

The session will seek to take the Judges through an in-depth understanding of the extractives sector (mining, 

oil and gas). This session will specifically cover: 

 Background, Categories 

 Role of Government & Investor 

 Basic Terminologies: PSCs, JVs, IOCs, Royalties 

10:30-11:00am Tea Break 

 Photo Session 

11:00-12:30pm SESSION CHAIR: HON. LADY JUSTICE FARAH AMIN 

International Legal Frameworks (Mining, Oil and Gas), Salli Anne Swartz, Partner, Artus Wise, Paris, 

France 

This session will explore the international legal frameworks with an implication on mining, oil and gas 

operations. This will be critical in understanding the international context within which mining, oil and gas 

operations are conducted and how best to ensure that Kenyan legal framework benchmarks with these 

international frameworks. The legal frameworks will focus on: 

1. Frameworks governing the mining sector 

2. Frameworks governing the oil and gas sector 

12:30 – 1:30 PM  LUNCH BREAK  

1:30-3:00pm SESSION CHAIR: HON. JUSTICE MOHAMMED KULLOW 

Kenya’s Legal Framework (Mining) 
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Faith Pesa, Ministry of Petroleum and Mining - Overview of Mining Sector, Mining Law and 

Institutions  

Martin Ayisi, Independent Consultant - Deep Dive into Mining Act 2016 and Regulations 

The mining sector in Kenya is currently regulated by the Mining Act, 2016. This session will cover at length 

the provisions in the Mining Act, 2016 and its operationalizing regulations. Importantly the session will 

explore provisions that address grievance/dispute handling in the sector and how the judiciary can interface 

with these provisions.  The session will also cover the transition from the old Mining Act to new Act and 

explore the key institutions envisioned in the Act. 

3:00-3: 30pm Afternoon Tea Break   

3:30-4:10pm  SESSION CHAIR: HON. LADY JUSTICE ASENATH ONGERI 

Kenya’s Legal Framework (Oil and Gas), Mohamed Ruwange, Strathmore University 

The legal framework governing oil and gas in Kenya is currently being developed. This session will 

interrogate the existing framework as well as the proposed frameworks governing the oil and gas sector 

Kenya. Specifically, the session will look at:  

1. The Petroleum (Exploration and Production) Act, 1994 revised 2012  

2. Petroleum (Exploration, Development & Production) Bill 2017 

3. Model Production Sharing Contract (PSC), 2017  

4. The Natural Resources (Benefit Sharing) Bill 2014 

4:10-4:40pm  PLENARY   

 

DAY 2 - TUESDAY 6
TH

 NOVEMBER 2018  

Time Topic Person/Organization Responsible 

8:30-9:00am SESSION CHAIR: HON. LADY JUSTICE GRACE KEMEI 

Reflections from Day 1  

9:00 - 9:20am   Emerging Jurisprudence in Extractives, Hon. (Prof.) Justice Joel Ngugi 

The session will interrogate case law on oil, gas and mining in Kenya and establish the emerging 

jurisprudence in determining cases related to the sector. Some of the cases to be presented will include: 

1. Public participation  

2. Compensation  

3. Environmental Impact Assessment (EIA)  

4. Gender and labor questions that arise 

9:20-10:30 am  Presentation on Turkana Community Study, Jacqueline Okanga 

10:30-11:00 am  Tea Break 

BREAKOUT SESSIONS  

SESSION CHAIRS: HON. JUSTICES SAID CHITEMBWE & HILARY CHEMITEI 

11:00am - 4:15pm 

 Commercial Transactions in Extractives 

Key issues: 

 Contracts in the extractives industry- 

including confidentiality clauses  

 Mineral and petroleum economics 

 Mineral Rights 

Constitutional and Environmental Division 

Key issues: 

 Human rights issues in the extractive industry  

 FPIC and public participation  

 Environment and land 

11:00-11:45am Mineral and petroleum Economics, Paul Mirie, Minerals and Energy Economist, Ministry of Petroleum and 

Mining 

11:45-12:30pm Human Rights and Extractives, Mohamed Ruwange, Strathmore University 
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1:20–2:20pm LUNCH BREAK 

2:20-3:05pm  Mineral Rights - Martin Ayisi, Independent Consultant 

3:05-3:45pm Environment and Land – Prof Albert Mumma, University of Nairobi 

3:45-4.15pm  Extractives and Community (Joint Session), Dr. Willice O.  Abuya, Moi University 

4:15-4:45pm   PLENARY AFTER BREAKOUT SESSIONS 

4.15-4.45pm Tea Break 

 

DAY 3 – WEDNESDAY 7
TH

 NOVEMBER 2018  

time Topic Person/Organization Responsible 

8:30-9:00am Reflections from Day 2 

9:00 - 9:20am   SESSION CHAIR: IDLO  

Local Content, Mohamed Ruwange, Strathmore University 

Local content in the extractives sector remains an area of great interest as one of the beneficiation approaches 

for the sector. Importantly, participation of locals through tenders, skills and contracts remains an area that has 

raised a number of contentious and legal issues in the sector. The session will therefore seek to explore local 

content provisions, practices and areas with potential for disputes that can be addressed by the judiciary. 

Issues to be covered will include:  

1. Local content provisions in the legal framework governing Mining and Petroleum sectors in Kenya 

2. Local equity 

3. Direct opportunities for local communities including jobs and skills etc. 

9:20-10:30am  SESSION CHAIR: IDLO 

Benefit Sharing, Tehtena Mebratu-Tsegaye, Legal Researcher, CCSI 

The extractives sector has the potential to change lives by contributing to development in any given country 

including Kenya. Due to the amounts of revenues that the sector has the potential to generate there is a higher 

anticipation of benefits by the populations. Importantly there is need to understand:  

1. How can the benefits be distributed among the different levels of governance? 

2. Is sharing mandatory or voluntary? What legal frameworks govern benefit sharing?  

3. What channels exist for benefit sharing? Government? Companies? Includes discussion of CSR, 

CDAs, and community investment projects 

10:30-11:00am  Tea Break 

11:00-12:30pm SESSION CHAIR: IDLO 

Gender and Extractives, Monica Gichuhi, Association of Women in Extractives in Kenya (AWEIK) 

 This session will seek to understand gender dimensions in extractives unique to Kenya as well as lessons/case 

studies from other jurisdictions. The session will address a number of issues revolving around gender 

including: 

1. What opportunities exist for women in the extractives? 

2. How can we ensure equitable access to benefits from extractives across the entire value chain? E.g. 

Jobs, education, participation? 

3. How can gender be mainstreamed in the extractives sector in Kenya? 

12:30–1:00pm  CLOSURE & PRESENTATION OF CERTIFICATES 

1:00-2:00pm LUNCH BREAK  

DEPARTURE  
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Annexure 2 

Training of Legal Researchers on Extractives, 8
th

-9
th

 November 2018 – Weston Hotel, Nairobi 

DAY 1 – THURSDAY 8
TH

 NOVEMBER 2018  

Time Topic Person/Organization Responsible 

8:30-9:00am Arrival and Registration  

9:00 - 9:20am   Welcome and Opening Remarks  Opening Remarks 

 Geoffrey Kerecha, Strathmore University 

 Hon. Catherine Mburu, Judiciary Training Institute 

9:20-10:30am  General Overview of Extractives - Martin Ayisi, Independent Consultant 

The session will seek to take legal researchers through an in-depth understanding of the extractives sector 

(mining, oil and gas). This session will specifically cover: 

 Background, Categories 

 Role of Government & Investor 

 Political Economy 

 Basic Terminologies: PSCs, JVs, IOCs, Royalties 

10:30-11:00am Tea Break 

11:00-12:30pm International Legal Frameworks (Mining, Oil and Gas) - Mohamed Ruwange, Lecturer Strathmore 

University  

This session will explore the international legal frameworks with an implication on mining, oil and gas 

operations. This will be critical in understanding the international context within which mining, oil and gas 

operations are conducted and how best to ensure that Kenyan legal framework benchmarks with these 

international frameworks. The legal frameworks will focus on: 

1. Frameworks governing the mining sector  

2. Frameworks governing the oil and gas sector 

12:30–1:30pm  LUNCH BREAK  

1:30-3:00pm Kenya’s Legal Framework (Mining) 

Faith Pesa, Ministry of Petroleum and Mining- Overview of Mining Sector, Mining Law and Institutions 

Martin Ayisi, Independent Consultant - Deep Dive into Mining Act 2016 and Regulations 

The mining sector in Kenya is currently regulated by the Mining Act, 2016. This session will cover at length 

the provisions in the Mining Act, 2016 and its operationalizing regulations. Importantly the session will 

explore provisions that address grievance/dispute handling in the sector and how the judiciary can interface 

with these provisions. The session will also cover the transition from the old Mining Act to new Act and 

explore the key institutions envisioned in the Act. 

3:00-3:30 P.M. Afternoon Tea Break 

3:30-4:10P.M  Kenya’s Legal Framework (Oil and Gas) - Mohamed Ruwange, Strathmore University 

The legal framework governing oil and gas in Kenya is currently being developed. This session will 

interrogate the existing framework as well as the proposed frameworks governing the oil and gas sector 

Kenya. Specifically, the session will look at:  

5. The Petroleum (Exploration and Production) Act, 1994 revised 2012  

6. Petroleum (Exploration, Development & Production) Bill 2017 

7. Model Production Sharing Contract (PSC), 2017  
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8. The Natural Resources (Benefit Sharing) Bill 2014 

4:10-4:40P.M PLENARY   

  

DAY 2: FRIDAY 9
TH

 NOVEMBER 2018  

Time Topic Person/Organization Responsible 

8:30-9:00AM Reflections from Day 1  

9:00 – 10:00AM   Kenyan Case Law and Emerging Jurisprudence - Linda Awuor, Head of Research and Development 

Department Research, National Council for Law Reporting (Kenya Law) 

The session will interrogate case law on oil, gas and mining in Kenya and establish the emerging 

jurisprudence in determining cases related to the sector. Some of the cases to be presented will include: 

5. Public participation  

6. Compensation  

7. Environmental Impact Assessment (EIA) 

8. Gender and labor questions that arise 

10:00-10:30am  Tea Break 

10:30-11:40am This session will explore diverse topics critical to the extractives sector. Importantly, key issues on 

commercial aspects in the sector shall be explored including:  

1. Contracts in the extractives industry-understanding extractives contracts including confidentiality 

clauses  

2. Mineral and petroleum economics 

3. Mineral Rights 

 Mineral and petroleum economics - Paul Mirie, Minerals and Energy Economist, Ministry of 

Petroleum and Mining 

 Mineral Rights and contracts in the extractives industry - Martin Ayisi, Independent Consultant 

11:40-12:40pm Constitutional and Environmental Divisions. This session will explore key constitutional and environmental 

issues in the extractives sector. Specifically, the session will explore:  

 Human rights issues in the extractive industry  

 FPIC and public participation 

Human rights and extractives /FPIC and public participation, Mohamed Ruwange, Strathmore University 

12:40 – 1:40pm LUNCH BREAK 

1:40-2:40pm Constitutional and Environmental Divisions. This session will explore key constitutional and environmental 

issues in the extractives sector. Specifically, the session will explore:  

 Environment and land 

 Extractives and Community – social impacts of large-scale EI projects 

 Environment and Land, Prof. Albert Mumma, Nairobi University 

 Extractives and Community, Dr. Willice O.  Abuya, Moi University 

2:40-3:20 PM.   CLOSING REMARKS & PRESENTATION OF CERTIFICATES  

DEPARTURE 

 


